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2008-2009 CHANGES IN ESTATE PLANNING,
 PROBATE AND ELDER LAW

Major changes occurred in Massachusetts 
guardianship procedures in 2008, and even 
bigger changes are expected in 2009.  
It is no longer easy to obtain guardianship over 
an incapacitated person, and now it is difficult, 
expensive and time-consuming.  Four major 
guardianship changes have recently 
occurred.

First, in 2008, the Probate Court system 
replaced the old 2-page Medical Certificate 
used by physicians with a new 8-page 
Medical Certificate. One of the goals of the 
new Medical Certificate appears to be 
determining whether a full guardianship is 
needed or whether the guardianship can and 
should be limited in some ways. Under the 
old procedures only some basic information 
was required, but now a great deal of specific 
information is required. 

Some physicians may no longer have the 
time or detailed information to be able to 
complete the new Medical Certificate to the 
Probate Court’s satisfaction. Fortunately, the 
burden of preparing the new Medical 
Certificate is not just on physicians; now, it 
can also be prepared by a licensed 
psychologist or a certified psychiatric nurse 
clinical specialist.
(Continued on top of page 3)

2008-2009 ESTATE AND 
GIFT TAX CHANGES

The federal estate tax exemption has 
increased from $2,000,000 to $3,500,000, 
affecting the estates of persons who die on or 
after January 1, 2009.  This change means 
that with proper planning, which usually 
involves bypass trusts, many married couples 
who are U.S. citizens can leave an inheritance 
of up to $7,000,000 free of federal estate tax.  
The formula in every estate tax planning trust 
that divides the assets at death into two trusts 
should now be relooked at to make sure the 
surviving spouse receives sufficient income and 
is not financially disadvantaged.

Unfortunately, the 
Massachusetts estate 
tax exemption has 
not been changed.  
If the values of real  
estate, investments, 
life insurance and all 
other reportable 
assets amount to a net 
worth of over 
$1,000,000 at death, 
an estate tax can be 
due to Massachusetts.  The chart to the right 
shows the amounts that, without careful 
planning, may end up being due for 2009 
deaths.

The annual federal gift tax exemption has 
increased from $12,000 to $13,000.  
A federal gift tax return is required for all gifts 
made during 2008 in excess of $12,000 and all 
gifts made during 2009 in excess of $13,000.

In the 2008 U.S. Tax Court case of Holman v. 
Commissioner, the IRS successfully attacked 
the discounted appraisal of a family limited 
partnership. It is now even more important for 
there to be a valid business purpose behind any 
entity used for estate planning purposes.

The amount that a U.S. citizen can give in 
2009 free of federal gift tax to a spouse who 
is not a U.S. citizen increased from $128,000 
to $133,000. Unfortunately, the amount that a 
U.S. citizen can leave free of federal estate tax as 
an inheritance to a spouse who is not a U.S. 
citizen remains $0 unless the inheritance is 
directed into a Qualified Domestic Trust.

MASSACHUSETTS 
GUARDIANSHIP 

PROCEDURES NOW 
ARE GEARED 

TOWARDS 
LIMITED GUARDIANS

This newsletter was 
written by Attorney 
Brian E. Barreira to 
provide a general 
overview of law changes 
in the fields of estate 
planning, probate and 
elder law during 2008 
and the first two months 
of 2009.  This newsletter 
is meant for general 
informational purposes 
only; it is not intended as 
and should not be 
construed as legal advice, 
and may be deemed 
advertising under 
Supreme Judicial Court 
rules. Further law changes 
of significance in these 
fields will be posted online 
from time to time at 
www.elderlaw.info .

Attorney 
Brian E. 
Barreira

18 Samoset Street
Plymouth, MA 02360
(508) 747-8282

175 Derby Street  #18
Hingham, MA 02043
(781) 749-8887

www.elderlaw.info

 DO YOU WANT TO 
AVOID GUARDIANSHIP? 

Fortunately, the vast majority of our clients 
avoid the need for guardianship upon their 
mental incapacity because they have executed 
health care proxies, broad HIPAA 
authorizations, very detailed durable powers 
of attorney and (in some cases) trusts.  
Because of the complexity of the new 
guardianship process in Massachusetts, it is 
now even more important that those 
documents be kept up-to-date.  In particular, 
durable powers of attorney should be re-
executed every 3-5 years so that a financial 
institution will not consider them to have 
become stale.

 TAXABLE        MASS.
  ESTATE            TAX
   1,000,000            33,200
   1,100,000            38,800
   1,350,000            54,800
   1,600,000            70,800
   1,850,000            88,800
   2,100,000          106,800
   2,600,000          146,800
   3,100,000          190,800
   3,600,000          238,800
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2008 MASSHEALTH CHANGES

In the 2008 case of Lusignan v. Bigbyi, the Superior 
Court in Bristol County loosened the requirements for 
a MassHealth applicant to be granted a hardship waiver 
in a situation where MassHealth would normally 
disqualify an applicant due to gifts and other transfers.  
This case highlights why it is important to obtain legal 
advice before submitting a MassHealth application, 
especially if the applicant made any gifts or established any 
trusts in the past.  No matter how well-meaning the free or 
low-cost MassHealth application assistance being offered 
by nursing homes may be, only an experienced elder law 
attorney would recognize when MassHealth is violating 
federal Medicaid law, and know what steps to take to 
protect the applicant. 

When applying for MassHealth, obtaining copies of up 
to 5 years of bank statements and checks from banks 
has been expensive, but under Massachusetts General 
Laws Chapter 118E Section 23A, which took effect in 
2008, banks are now required to provide this 
information free of charge if the information has been 
requested by a representative of MassHealth.

NURSING HOME DISCHARGE  Massachusetts 
General Laws Chapter 111, Section 70E became effective 
in 2008, and nursing home residents can no longer be 
discharged from a nursing home unless “the nursing 
home has provided sufficient preparation and 
orientation to the resident to ensure safe and orderly 
transfer or discharge from the facility to another safe 
and appropriate place.”  A timely, proper MassHealth 
appeal must be filed for the protections of the new nursing 
home discharge law to take effect.

As of January 1, 2009, the minimum amount of a 
married couple’s assets that the at-home spouse can 
keep, in addition to the car and principal place of 
residence, was raised to $109,560.  This change is only 
effective for new applications in 2009.  There still are 
other ways to preserve more assets for the at-home spouse, 
even after a nursing home stay has begun.  For example, 
some home repair expenditures that had been delayed can 
often be done by the at-home spouse.  After exploring all 
other options, the purchase of an immediate annuity can 
sometimes - but not always - be a good move for the at-
home spouse. 

During 2008, penalty periods for gifts that disqualify 
a person from MassHealth were slightly shortened.  
MassHealth applicants are now disqualified for one 
day for each $267 given away.  Because of the 5-year 
lookback period, even a small gift can cause MassHealth 
disqualification, so the reasoning behind any gift should be 
discussed with an experienced elder law attorney before 
filing a MassHealth application.

The state legislative passed Massachusetts General 
Laws Chapter 118E, Section 61 in 2008 to apply all 
spousal MassHealth protections to members of 
same-sex marriages, effective October 31, 2008.

FEDERAL CHANGES IN 
ELDER LAW DURING 2008

FDIC Insurance was raised in 2008 from $100,000 to 
$250,000 per bank per person.  After 2009, the 
insurance is currently scheduled to drop back down to 
$100,000.  The accrued interest on an account at a 
failed bank is also protected. 

REVERSE MORTGAGES    On a reverse mortgage, 
also known as a Home Equity Conversion Mortgage, 
2008 law changes made it easier and less expensive for 
elderly persons to gain access to the equity in their 
homes on a tax-free basis.  The amount that can be 
borrowed has been increased.   Maximum fees were 
reduced in 2008, and the purpose of the loan is now 
scrutinized much more closely.  No longer can elders be 
pushed into borrowing against the equity in their home 
through a reverse mortgage in order to “invest” in an 
annuity.

HOSPICE    In 2008, Medicare hospice guidelines 
changed for the first time since 1983.  Upon choosing 
the hospice benefit, patients must receive initial 
medical assessments within 2 days and comprehensive 
evaluations within 5 days, and assessments must be 
updated every 15 days.  Patients who choose palliative 
care have the right to participate in developing their 
treatment plans, including access to effective pain 
medications, the ability to choose their own physician 
and the option to refuse treatment.

ATTORNEY BRIAN E. BARREIRA   www.elderlaw.info  SPRING 2009

NEW 2009 MASSACHUSETTS LAW ALLOWS 
PARENT TO EXECUTE CAREGIVER 

AUTHORIZATION AFFIDAVIT TO GIVE 
AUTHORITY TO MAKE DECISIONS FOR 

MINOR CHILD

Under new Massachusetts General Laws Chapter 
201F, parents can give written authorization to allow 
their minor child’s caregiver to make educational 
and/or health care decisions.  The caregiver must 
certify that the child is living with the caregiver.  The 
authority given in the affidavit to the caregiver does 
not eliminate the parent’s legal right to make all final 
decisions, and the parent can override the decisions of 
the caregiver.  Parents who are going away for an 
extended period of time (such as for hospitalization or a 
business or vacation trip) are often concerned about 
what would happen if a minor child who was left behind 
needed immediate attention for a health care problem.  
Executing a Caregiver Authorization Affidavit appears 
to be an easy and effective way for a parent to give 
temporary decision-making authority to the person with 
whom their minor child will be staying during the 
parent’s absence.  
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(continued from page 1) 

NEW 
MASSACHUSETTS 
GUARDIANSHIP 
PROCEDURES 
Second, the Probate Court system 
updated the Petition for 
Guardianship. Now, the court 
expects to be informed about 
whether the incapacitated person 
executed a power of attorney or 
health care proxy; who has had care 
of the individual for the past 
60 days; whether he or she will be 
moved to another location if the 
guardianship is granted; and why 
full guardianship is necessary or 
whether limited guardianship could 
be more appropriate.

Third, to prevent frivolous 
guardianship filings, the Probate 
Court system now requires that a 
Medical Certificate be filed along 
with the Petition for Guardianship.  
The examination by the person 
signing the Medical Certificate 
must be conducted no more than 
30 days before the date of the filing 
of the Petition for Guardianship.  

Unfortunately, the Medical 
Certificate becomes outdated 
30 days after the examination, and a 
Probate Court hearing on an 
uncontested Guardianship would 
never take place that quickly (except 
in the case of a Temporary 
Guardianship).  A second Medical 
Certificate would always be needed 
at the time of the hearing on the 
permanent Guardianship. 

Fourth, on January 15, 2009, 
Governor Deval Patrick signed into 
law a complete overhaul of all 
Massachusetts probate laws.  While 
most of the Uniform Probate Code is 
not scheduled to take effect until 
July 1, 2011, the guardianship and 
conservatorship provisions are 
scheduled to take effect on July 1, 
2009. When these new laws take 
effect, a Guardian will deal only with 
personal and health care decisions, 
and a conservatorship will be needed 
for financial matters.

MASSACHUSETTS COURT 
DURING 2008 EXPANDS RIGHT 

TO CHALLENGE 
TRANSACTIONS CAUSED BY 

UNDUE INFLUENCE OF 
OTHER PERSONS

The 2008 Massachusetts case of 
Germain v. Girard has made it easier 
to challenge gifts, joint accounts, 
wills, trusts, beneficiary 
designations and other estate plan 
changes on the grounds of undue 
influence.    

For undue influence to exist, a 
previous court had concluded in 
Heinrich v. Silvernail:  “Four 
considerations are usually present 
in a case in which a supportable 
finding of undue influence has been 
made. These involve showings that 
an (1) unnatural disposition has 
been made (2) by a person 
susceptible to undue influence to 
the advantage of someone  (3) with 
an opportunity to exercise undue 
influence and (4) who in fact has 
used that opportunity to procure 
the contested disposition through 
improper means.”

In Germain v. Girard, the person 
guilty of undue influence had 
received only an indirect benefit, as 
it was his wife who eventually 
received a larger inheritance. Since 
she had benefited from his actions, 
and he would indirectly receive a 
financial benefit by being married 
to her, the court invalidated the 
trust amendment that the husband 
had directed a lawyer to prepare for 
his father-in-law shortly before 
death.  That lawyer had represented 
the husband in prior cases and did 
not even meet his new “client” until 
he brought the trust amendment to 
the hospital to be signed.

Because of Germain and other 
recent case law developments, the 
burden of proof when arguing the 
existence of undue influence is no 
longer on the person challenging 
gifts, joint accounts and estate plan 
changes.  If a person who was in a 
fiduciary role or other position of 
responsibility received a direct or 
indirect benefit from a transaction, 
that person will now be in the 
position of defending the 
transaction.  If a person who relies on 
you for help in their everyday life is 
making any type of change that could 
possibly benefit you financially, that 
financial transaction or legal 
document can later be reversed or 
undone by the court if somebody else 
objects to it.
 
A large part of the court’s concern 
was that the lawyer drafting the new 
trust provisions was taking 
instructions from someone other 
than the person who was eventually 
going to sign the document.  
Therefore, lawyers who prepare 
documents are now being held to 
higher standards to make sure 
elderly and disabled persons are 
being protected.  When an elderly or 
disabled person makes a gift, creates a 
joint account or makes changes to an 
estate plan (including wills, trusts, 
beneficiary designations and other 
probate-avoidance techniques), it is 
important that the elderly or disabled 
person receive independent legal 
advice, or else the transaction could 
later be declared null and void after 
an expensive legal battle.

The areas of information now required 
by the Probate Court in the Medical 
Certificate when petitioning for 
Guardianship are much more extensive 
than in the past.  The Medical 
Certificate now must include 
(1) physical and mental diagnoses and 
prognoses, including nutrition and 
medications;  (2) how all medications 
affect mental functioning; (3) whether 
temporary or reversible causes of 
mental impairment have been 
evaluated and treated; (4) cognitive, 
emotional and psychiatric functioning; 
(5) everyday functioning, including the 
activities of daily living;  (6) the 
individual’s values, preferences and risk 
of harm to self and others;  (7) social 
support network and social skills; 
(8) the level of care and supervision 
needed;  (9) housing options; and 
(10) whether the individual would be 
able to attend  the hearing on the 
guardianship.
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2008 TAX LAW CHANGES

Many people owned life insurance or other policies with 
life insurance companies and received shares of 
common stock.  In the 2008 case of Fisher v. U.S., the 
U.S. Court of Federal Claims held that the basis for 
capital gains tax purposes was the fair market value of 
the stock when it was received, not zero.  If you sold your 
stock from a demutualized life insurance company and 
your income tax returns showed the entire sale proceeds as 
taxable income, you should file amended returns and claim 
refunds as soon as possible.

Internal Revenue Code Section 121 was changed in 
2008.  Every person can sell your home and exclude 
$250,000 from capital gains as long as you own and 
reside in the home for 2 out of the last 5 years, but 
before this tax law change many people would move into 
vacation or rental property and stay there for 2 years to 
use their $250,000 exclusion.  Under 2008 tax law 
changes, a former rental or vacation property that you 
change to your home after 2008 will not be entitled on 
sale to the full capital gains exclusion.

Under the Worker, Retiree and Employer Recovery Act 
of 2008, owners and beneficiaries of IRAs and other 
defined contribution plans are not required to take 
required minimum distributions during 2009.  

2008 U.S. DISTRICT COURT CASE ON 
REVOCABLE SPECIAL NEEDS TRUST

In the 2008 case of Hunt v. Astrue, the U.S. District 
Court for the District of Massachusetts reviewed a case 
where a revocable special needs trust had been 
established by parents of their injured child. Because of 
the way the trust was established, the child ended up 
being disqualified from SSI when he became an adult. 
If the special needs trust had originally been made 
irrevocable with explicit provisions to supplement but not 
supplant governmental benefits, the trust would likely have 
been of greater long-term benefit to the disabled child.  To 
allow the child to be eligible for SSI, the trust would also 
have had to have restrictions on payments involving food 
and shelter.
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